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Dispute	Resolu:on	
²  Various	forms	and	depends	on	the	process	

²  Nego4a4on	

²  Alterna4ve	Dispute	Resolu4on	Methods	

ª  Media4on		

ª  Case	Evalua4on	

ª  Expert	Determina4on	

ª  Arbitra4on		

²  Judicial	Dispute	Resolu4on	

ª  Li4ga4on	
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Shipping	

Charter	party	–	
where	Arbitra4on	is	
frequently	used	to	
resolve	disputes	

Liner	–	Arbitra4on	
rarely	used	due	to	the	
perceived	imbalance	
between	the	par4es.	Is	

this	correct?	
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Why	Arbitrate?	
² Li:ga:on	

v  Differences	in	the	systems	of	law	

v  Knowledge	of	the	judicial	par4cipants		

v  Public	knowledge	

v  Procedural	issues	–	should	be	available	under	the	jurisdic4on	

v  Enforceability	–	Hague	Choice	of	Court	Conven4on	
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Why	Arbitrate?	
² Arbitra:on	

v  Consensual	process	

v  Confiden4al	

v  Availability	of	commercial	arbitrators	

v  Party	Representa4on	

v  Enforceability	–	The	New	York	Conven4on	
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Issues	with	Arbitra:on	
²  Summary	Procedure	(see	Rule	29	of	the	SIAC	Rules	of	2016	)	

²  Joinder	/	Consolida4on	(see	Rule	7	&	9	of	the	SIAC	Rules	of	2016)	

²  Seat	

²  Costs	

²  Time	lines	

²  Whether	Arbitra4on	would	fall	foul	of	applicable	cargo	conven4on	/	legisla4on	

o  Art	III	Rule	8	of	the	HV	Rules		

o  See	S	11(2)(b)	of	the	Australian	COGSA	
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Art	III	R	8	of	HV	Rules	
Any	clause,	covenant,	or	agreement	in	a	contract	of	carriage	relieving	the	carrier	or	

the	 ship	 from	 liability	 for	 loss	or	damage	 to,	or	 in	 connec4on	with,	 goods	arising	

from	 negligence,	 fault,	 or	 failure	 in	 the	 du4es	 and	 obliga4ons	 provided	 in	 this	

ar4cle	or	lessening	such	liability	otherwise	than	as	provided	in	these	Rules,	shall	be	

null	 and	 void	 and	 of	 no	 effect.	 A	 benefit	 of	 insurance	 in	 favour	 of	 the	 carrier	 or	

similar	clause	shall	be	deemed	to	be	a	clause	relieving	the	carrier	from	liability.		
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S	11(2)(b)	&	11(3)	of	the	Australian	COGSA	

• An	agreement	(whether	
made	in	Australia	or	
elsewhere)	has	no	effect	
so	far	as	it	purports	 	to	
preclude	or	limit	the	
jurisdic4on	of	a	court	of	
the	Commonwealth	or	of	a	
State	or	Territory	in	
respect	of	a	bill	of	lading	
or	a	document	men4oned	
in	subsec4on	(1)	

• An	agreement,	or	a	
provision	of	an	agreement,	
that	provides	for	the	
resolu4on	of	a	dispute	by	
arbitra4on	is	not	made	
ineffec4ve	by	
subsec4on	(2)	(despite	the	
fact	that	it	may	preclude	or	
limit	the	jurisdic4on	of	a	
court)	if,	under	the	
agreement	or	provision,	
the	arbitra4on	must	be	
conducted	in	Australia.	
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Issues	with	Arbitra:on	
²  Summary	Procedure	(see	Rule	29	of	the	SIAC	Rules	of	2016	)	

²  Joinder	/	Consolida4on	(see	Rule	7	&	9	of	the	SIAC	Rules	of	2016)	

²  Seat	

²  Costs	

²  Time	lines	

²  Whether	Arbitra4on	would	fall	foul	of	applicable	cargo	conven4on	/	legisla4on	

o  Art	III	Rule	8	of	the	HV	Rules		

o  	S	11(2)(b)	of	the	Australian	COGSA	
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Arbitra:on	Requirements	
1.   Contract	must	be	in	wri:ng	

�  New	York	Conven4on	

�  UNCITRAL	Model	Law	

�  English	Arbitra4on	Act	1996	

�  Chinese	Arbitra4on	Act	

2.   Incorpora:on	into	the	contract	

o  Bill	 of	 Lading	 only	 evidence	 of	 the	 contract	 between	 the	 original	 par4es	 (see	 The	

Ardennes)	

o  Par4es	should	be	aware	of	the	Arbitra4on	clause	prior	to	forma4on	of	contract	
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Other	Arbitra:on	Requirements	

1.   Subrogated	Ac:on	
�  Common	Law	jurisdic4ons	

�  Other	/	Civil	Law	jurisdic4ons		

o  	Requirement	of	prior	knowledge	and	consent	

2.   Type	of	Arbitra:on	
�  Ins4tu4onal	

�  Ad	Hoc	
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Other	Arbitra:on	Requirements	

3.   Seat	of	Arbitra:on	
�  Australian	COGSA	and	similar	legisla4on	

�  Roderdam	Rules	

4.   The	Indian	MTGA	1993	
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Provisions	in	
Arbitra:on	
Clause	

Choice	of	
Arbitral	

Ins4tu4on	/	
Rules	/Seat	

Fast	Track	/	
Small	Claims	
Procedure	for	
“Small	Value”	

Claims	

Before	and	Aher	
Provision	

Indemnity	
Ac4ons	/	
Collateral	

Contracts	for	
failure	to	
Arbitrate	
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Conclusion	
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1.  Arbitra4on	would	reduce	costs	/	4me	

2.  Fairer	resolu4on		

3.  Tac4cal	choices	would	be	reduced		

4.  Focus	will	be	on	resolving	claims	

5.  Processes	can	be	tailor	made	

6.  Can	include	other	ADR	processes	such	as	Media4on	
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